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Proposed Round 3 COAH Substantive and Procedural Rules
Published in the NJ Register on January 22,2008

PURPOSE: The rules are intended to:

1. Establish the statewide affordable housing need for the period of 1999-2018.
2. Assign each municipality its affordable housing obligation.
3. Set forth mechanisms available to each municipality to address its obligation.

BACKGROUND: The proposed new rules are the result of the Appellate Division Decision of June 25,
2007 through which the following elements were remanded back to the Council:

1. Calculation and allocation of Affordable Housing Need
2. Filtering
3. Implementation of the growth share requirement
4. Economic feasibility of inclusionary zoning
5. mechanisms available to municipalities for meeting affordable housing need

A series of analyses were conducted by a team of consultants under contract with COAH which were used in
developing the rule amendments. These include 1) Task I-Allocating Growth to Municipalities, 1-2-08;
Analysis of Vacant Land in NJ and its capacity to Support Growth, October 5,2007 and Updated January 2008;
Task 2 - Estimating the Degree to which Filtering is a Secondary Source of Affordable Housing, October 5,
2007; Task 3 - Compensatory Benefits to Developers of Affordable Housing: Inclusionary Housing, Lessons
from the National Experience, November 5, 2007; and Task 4 - Counting Jobs at the Local Level, October 9,
2007.

SUMMARY OF MAJOR CHANGES:

1. Timeline: The municipal fair share obligation period is changed from 1987-2014 to 1987 - 2018.
2. Municipal Fair Share: Although the method for estimating municipal fair share still includes 3 basic

components - 1) rehabilitation share, 2) prior round obligation, and 3) growth share, the way these
components are determined has changed.

a. The new growth share method utilizes growth projections established by the Councilor
municipal projections that exceed the Council's projections. Due to the associated increase in
estimated affordable housing need, the growth share rations have been increased.

i. From one affordable unit in 9 market rate units to one affordable unit in 5 market rate

units; and
11. From one affordable unit for every 25 new jobs to one affordable unit for every 16 jobs.

(In addition, the table for estimating jobs per 1000 square feet by building type has been
updated, yielding a higher number of jobs per 1000 sq. ft. for several use categories)

111. New schools no longer have a growth share obligation.
b. Demolitions can no longer be subtracted from projected or actual development activity
c. A new approach to estimating filtering was applied when calculating both prior round and third

round obligations.
d. The method returns to the use of the 1993 prior round new construction un-adjusted need, which

is 8,000 units higher than the statewide figure published in 1999.
e. A revised formula for calculating prior round obligation will be applied to municipalities

requesting a vacant land adjustment that was not finalized during Round 2.
f. The rehabilitation share calculation now includes all over crowded properties that were alt least

50 years old in 2000, and excludes spontaneous rehabilitation.
g. Growth share will now include jobs created from the occupancy of vacant space.
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3. COAH Growth Projections: COAH's projections are based on the NJ Department of Labor's county
projections, municipal historical growth rates, and municipal developable land defined by the Vacant
Land Analysis. Municipalities are required to plan for the Council's projected affordable housing need
for the period of 1-1-04 to 12-31-18, even if it exceeds the growth share obligation generated by actual
development activity. Construction of L&M units is required to occur in proportion with actual
residential and non-residential development.

a. The rules no longer rely on projections from the State Development and Redevelopment Plan
(SDRP). Therefore, obtaining Plan Endorsement is no longer a requirement of COAH
Substantive Certification, although Plan Endorsement is encouraged. (It should be noted
however, that Plan Endorsement and Highlands Confonnance require a COAH certified housing
plan).

4. Fair Share Plans: Minimum requirements regarding the content and format of fair share plans have been
established. Phased submission of the detailed documentation required for the implementation options
(such as a municipally sponsored housing program) is pennitted, rather than having to submit all this
information up-front. However, adoption ofinclusionary zoning ordinances is an up-front requirement.

a. The plan must document the availability of adequate sewer and water capacity for meeting its
entire fair share, or the steps it will take to obtain capacity.

b. The amount of affordable units that can be age-restricted has been reduced from a maximum of
50 % to 25% of growth share obligation.

c. The new rule requires that 50% of growth share be "family" housing
5. Credits and Bonuses: The way credits and bonuses are calculated has been refined.

a. Supportive and special needs housing is now eligible for a .25 bonus for every one unit built.
b. Units receiving a "bonus" toward Round 3 must have been built after June 6,1999.
c. Any credits and bonuses must be applied to Round 1 and 2 obligations prior to being applied

toward growth share.
6. Vacant Land Adjustments: New procedures for a municipality seeking an adjustment to its prior round

obligation or the Council's household and employment projections upon which growth share is based
are included.

a. Municipalities can pursue a "Vacant Land Adjustment" which comprises a comprehensive land
capability analysis that takes into consideration under-developed and redevelopable sites.

b. The minimum presumptive density to be applied to developable residential land to calculate
"RDP" is 6 units per acre. The minimum presumptive density for non-residential land is 45
jobs per acre.

c. Both residential and non-residential growth must be taken into consideration, including actual
growth from January 1, 2004 to the date of petition.

7. Durational Adjustments: Municipalities can request durational adjustments for sites included in prior
round fair share plans that remain undeveloped based on insufficient water and sewer. The rules require
municipalities to reserve and set aside new sewer and water capacity, when it becomes available, for
low and moderate income housing on a priority basis; and to endorse applications for sewer and water
capacity made to DEP for these sites.

8. Options for Addressing Fair Share: The rules provide much more specificity regarding the various
mechanisms that can be used to address fair share and the circumstances under which they can be
applied. Municipal documentation and administrative requirements are detailed.

a. Site suitability criteria have been refined.
i. Affordable housing sites must conform to the SDRP.

1. Sites located within PAI, 2 and centers are preferred.
2. Municipalities and developers must demonstrate projects located within PA 3,

4, 5 and 5B and not within centers are consistent with sound planning principles
and the goals, policies and objectives of the SDRP.

11. Affordable housing sites in the Highlands must confonn to the Highlands Act rules.
111. Affordable housing must adhere to all DEP regulations
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IV. NJSHPO will review impacts of affordable housing projects on historic sites and
recommend appropriate buffers.

v. Municipalities seeking transit village designation or that are participating in other state
funded smart growth initiatives are required to ensure the plan includes a minimum
20% affordable housing set-aside for residential development.

b. Municipal rehabilitation investment for hard costs shall average $10,000 per unit.
c. New provisions regarding minimum zoning standards and presumptive densities, as well as

required compensatory benefits to developers of affordable units are included.
i. A minimum zoning density of 6 units per acre must be provided for inc1usionary for­

purchase development with a 20% set-aside, 5 units per acre with a 17.5% set-aside,
and 4 units per acre with a 15% set aside, and a minimum of 10 units per acre provided
for rental developments with a 15% set-aside.

11. A density bonus equal to one additional market rate unit for every affordable unit must
be provided based on pre-existing zoning. Bonus units are exempt from the growth
share obligation when the units are constructed as part of the development.

111. Bonuses must be provided for non-residential components of mixed use inclusionary
development projects in terms of sq. ft. or units.

IV. At least one additional compensatory benefit to developers must be provided (such as
fee waivers, tax abatements, reduced parking standards, further density bonuses, etc.)

v. A project size threshold has been added. If a project will accommodate less than 5
dwelling units, and cannot generate at least one affordable unit, it is exempt.

VI. Inclusionary zoning mixed-use and non-residential districts shall provide an increase in
permitted floor area for non-residential development.

Vll. Developers can appeal inclusionary zoning provisions if they can demonstrate the
project is not economically feasible.

Vlll. The rules favor the construction of affordable housing on site in inclusionary
development. If "payment in lieu" is used instead of building affordable units, a lower
bonus (1/2 market rate unit for every affordable unit) shall be given, and bonus units
shall generate a growth share obligation.

IX. The rules specify that COAH shall not permit restrictions on the bedroom mix of the
market rate units within an inclusionary development.

d. The rule requires that payments in lieu of construction be equal to the region-specific cost to
construct a new affordable unit, and cannot be used to fund RCAs. (Somerset is part of Region
3, and the minimum per unit fee is $145,903)

i. "Payment on Lieu" must go into housing trust funds and be spent in accordance with
the approved spending plan, and must be submitted in accordance with the payment
schedule provided in the rules.

11. Only projects not subject to an affordable housing set-aside (inclusionary zoning) or a
payment in lieu may be subject to a development fee. A table comprised of sliding
scale development fee - maximum percentages by region is included in the new rules.
Development fees for new construction increase from 1% to 1.5% of equalized assessed
value; and from 2% to 3% ofEAV for non residential development.

e. New provisions regarding redevelopment have been added. Redevelopment projects can be
proposed as an option for addressing affordable housing need. A 20% affordable housing set­
aside will be required as part of redevelopment projects. The municipality or developer must
have control over the redevelopment site in order for COAH credits to apply. Specific, detailed
documentation on redevelopment areas must be provided pursuant to the new rules.

f. The Municipally Sponsored Rental Program has been combined with the Buy-down Program
and re-named "Market to Affordable Program". A maximum of 10 rental and 10 for purchase
affordable units may be provided in this way until such time as a municipality has demonstrated
success implementing this option. A minimum of $25,000 per unit to subsidize each moderate
income unit, and/or $30,000 to subsidize each low income unit is specified in the new rules.
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g. 10-year affordability controls must be applied to accessory apartments. Eligibility has been
expanded to include moderate income households. The new rules specify that a municipality
must provide a minimum of $20,000 to subsidize each moderate income accessory unit, and
$25,000 to subsidize each low income unit.

h. The new rules refine the requirements of affordable housing partnership programs. Each
municipality shall contribute resources, including, but not limited to funding, sewer, water and
land.

1. The minimum cost of transferring an ReA unit has increased to $67,000 in Region 3, and
restrictions have been placed on the amount of age restricted units that can be transferred.
Receiving municipalities must demonstrate that their need for rehab exceeds their rehab share if
money for scattered site rehab is to be accepted. County reviews of RCAs must access
consistency with the SDRP.

9. Trust Funds: Municipalities can now spend trust fund dollars prior to certification provided COAH has
approved their spending plan.

a. Affordability assistance must be equal to 30% of all development fee revenue.
b. The Round 2 Trust Fund balance must be spent within 4 years of approval of the spending plan,

or the date of filing the Round 3 petition.
c. An enforcement process is now specified for situations where a spending plan is not

implemented.
d. Spending plans must include provisions for spending any unanticipated excess funds.
e. The new rules allow municipalities to use Housing Trust Fund dollars for green building

strategies designed to be cost-saving for low-and moderate-income households, either for new
construction that is not funded by other sources, or as part of necessary maintenance or repair of
existing units; and as leverage to attract additional funding for affordable housing.

10. Regional Income Limits: The rules now specify that Regional Income Limits cannot be less than in the
prevIOUSyear.

a. Owner-occupied units may increase annually in price based on the percent increase in regional
median income rather than the Consumer Price Index.

11. Removal of Barriers: The rule now includes standards for evaluating unnecessary cost generating
requirements and procedures for expediting review and approval of affordable housing projects.

a. The rule adds that COAH will work with other state agencies to assure permit applications for
affordable housing are processed expeditiously.

12. Procedural Changes:
a. Deadlines for Fair Share Plan Submission

1. Municipalities that received second round substantive certification prior to December
20, 2004 that expires subsequent to the effective date of the new rules shall file or
petition with a Round 3 Housing Element and Fair Share Plan by the earlier of the
expiration date of its second round substantive certification or December 31, 2008.

11. Somerset County municipalities that petitioned for but did not receive third round
substantive certification shall re-petition with an amended Round 3 Housing Element
and Fair Share Plan on or Before December 31, 2008.

b. The submission of municipal monitoring reports is to be done biennially from the date of
substantive certification, rather than 3, 5, and 8 years from petition.

c. A "completeness review" step has been added to the COAH Review Process. Revised
timelines for COAH review and issuance of reports, and municipal responses have been added.

d. The rules establish a new education program for municipal housing liaisons, RCA
administrators and administrative agents.
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Preliminary Somerset County Comments and Recommendations
(The following draft comments are subject to review and approval

by the Somerset County Planning Board prior to finalization)

5:94-2.5(b) 1- ii and 2-iv: Existing vacant non-residential space must be treated fairly and appropriately when
calculating a municipality's growth share obligation. Facilities that have been vacant for long periods of time,
that are functionally obsolete, lack market demand and must undergo substantial "re-fitting" in order to be
generate new employment should be distinguished from, and treated differently from space that has been vacant
intermittently and for short periods of time and for which improvements to the facility will not yield significant
employment increases as compared to previous uses/occupants. Furthermore, the rules indicate municipalities
can take into consideration job losses resulting from vacancies occurring after the date of petition. The lack of
detailed municipal records that measure and document both long-term and short-term vacancies occurring in
non-residential facilities, which stems in part from the lack of established, appropriately designed reporting
mechanisms make it difficult for municipalities to apply this information for determining its actual growth share
obligation. The new rules should establish standards regarding acceptable vacancy documentation and
mechanisms for tracking this information at the local level.

5:94-3.16: Although municipal participation in the SDRP Plan Endorsement Process is encouraged, no
specific references to Highlands plan conformance or opting-in by Planning Area Municipalities are included.
Guidance is needed regarding how COAH Round 3 rules should be applied in the Highlands Preservation Area,
"Opt-In" and Planning Area Municipalities. COAH Certification is a requirement of Highlands Conformance;
however certain COAH Round 3 provisions contradict the Highland Act's resource protection and capacity­
based growth principles, such as COAH's one-for-one bonus credit above base zoning associated with
affordable housing projects. The rules should provide clarity regarding the location of affordable housing within
unconstrained Highlands Existing Community Zones and as a percent of all cluster developments in the
Conservation Zone. It may be appropriate to identify alternative developer incentives applicable to cluster
development in the Highlands, instead of the one-for one bonus units above base zoning.

5:94-4.3(c) & (d): Credits should be received for each "bed" instead of "bedrooms" created in supportive,
special needs and/or assisted living housing (facility licenses are issued by the State are based on number of
beds, not bedrooms). This provision will then be consistent with 5:94-6.10 (b) 1.

5:94-5.2: The inventory of vacant parcels should be categorized according to SDRP Planning Area.
Deduction of vacant lands in Pas 3, 4, 5 & 5B that are not within designated centers and for which open space,
historic and farmland preservation are planned should be permitted. Vacant parcels in PA3 should be given
secondary consideration to vacant parcels in State Plan PAs 1, 2 and Centers. A similar approach should be
applied in the Highlands.

5:94-5.2 (a): "RDP" should be spelled out.

5:94-5.2: The procedure requires an inventory of areas that may develop or redevelop (5:94-5.2 (c) 6).
However, how lands that may redevelop are identified can be very subjective. Objective criteria for identifying
redevelopable sites should be included in the rules and applied unifonnly.

5:94-5.2 (d) 6: Deduction of environmentally constrained lands designated for active recreation and/or green
infrastructure uses such as stonllwater or wetland mitigation in the Municipal Master Plan that exceed 3% of the
municipality's total land area should be permitted. Likewise, the deduction of environmentally constrained
passive recreation lands that exceed 3% of the municipality's total acreage should also be permitted.

A rational nexus between the amount of land that can be designated for protection through public acquisition
and the unique environmental and topologic characteristics of different areas of the State must be provided. For
example, the 3% limitation on passive municipal open space in SDRP - PAs 4, 4B, 5 and 5B, and the Highlands
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